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The National Association of Disability Examiners (NADE) commends the Committee on Ways and Means for focusing public and congressional attention on “Waste, Fraud and Abuse” within the many programs under the Committee’s jurisdiction and appreciates the opportunity to present our perspective on this topic.   

WHO WE ARE

NADE is a professional association whose mission is to advance the art and science of disability evaluation and to promote ongoing professional development for our members.  The majority of our members are employed in the State Disability Determination Service (DDS) agencies and are responsible for the adjudication of claims for Social Security and Supplemental Security Income (SSI) disability benefits.  However, our membership also includes personnel from Social Security’s Central Office, its Regional Offices and its Field Offices.  Included among our members are claimant advocates, physicians, attorneys, and others.  The diversity of our membership, combined with our immense program knowledge and our “hands on” experience, enables NADE to offer a perspective that is both unique and reflective of a pragmatic realism.  

THE PROBLEM

While it is our firm belief that the vast majority of applicants are not out to defraud these programs, every disability examiner is aware of at least some level of questionable activity on the part of some applicants and/or their representatives.  The disability programs are labor intensive and can be difficult to administer.  Both medical eligibility and exact payment amounts are determined by complex rules and regulations which can foster an environment for waste from inside the programs and fraud and abuse from outside the programs.  Our unique perspective and expertise provides insight into these problems and allows us to offer solutions.

PROGRAM INTEGRITY AND THE DISABILITY CLAIMS PROCESS

For the past decade, SSA has attempted to redesign the disability claims process in an effort to produce a new process that will result in more timely and more accurate decisions.  The Agency’s success in this endeavor thus far has been minimal.  NADE believes that the key to program integrity lies in the basic design of the claims process itself.  One of the most important challenges facing the Commissioner of Social Security is the development and subsequent implementation of an effective and affordable disability claims process that will necessarily take into consideration the need for fair and timely decisions and the need for the American public to have confidence that only the truly disabled are awarded benefits.  The basic design of any new disability claims process should ensure that the decisions made by all components and all decision-makers accurately reflect a determination that a claimant is truly disabled as defined by the Social Security Act.  In previous correspondence with the Commissioner of Social Security and in previous testimony before Congress, NADE submitted a practical proposal for a new design of the disability claims process which we believe ensures that the decisions made by all components and all decision-makers accurately reflect a determination that the claimant is truly disabled as defined by the Social Security Act.  We believe that this proposal is both cost effective and is fair to the claimant and taxpayer (NADE testimony presented before the Subcommittee on Social Security on May 2, 2002 and June 11, 2002).  For the convenience of this Committee, we have included a copy of our proposal for a new disability claims process as an attachment to this testimony.     

Securing the necessary medical, vocational and lay evidence to assess claimant credibility and fully document a claimant’s subjective complaints and then accurately determine the degree of functional restrictions is currently a complex, time-consuming process.  It will be made even more so in the future with increased focus on functionality in the medical listings.  SSA and the Congress must realize the tremendous impact that increasing the need to assess claimant function will have for decision-makers in terms of time and resources.  NADE is not opposed to such inclusion but the necessary resources must be provided to adequately cover the additional time and personnel that will be necessary to evaluate claims.  The failure of SSA and/or the Congress to address the need for additional resources will lend itself to the development of waste, fraud and abuse in these programs.  

Pain and fatigue are legitimate restrictions that can affect an individual’s ability to work.  As a result, their severity is often the deciding factor in the decision as to whether disability benefits should be awarded.  Unfortunately, the lack of any objective method to measure the severity of these symptoms creates opportunities for fraud and abuse.  Knowledgeable, well-trained and experienced staff is required to investigate and accurately assess the severity of symptoms such as pain and fatigue.  There has been insufficient training of current staff to consider potential fraud and there has been too little attention devoted to the need to retain experienced staff, especially in the DDSs where turnover has been high, so as to not only provide the level of customer service that claimants have a right to expect, but also to provide for a front-line defense against fraudulent claims.

PROGRAM INTEGRITY AND QUALITY ASSURANCE

Program integrity requires accurate and consistent disability decisions from all components in the adjudication process.  An effective quality assurance process provides an effective deterrent to mismanagement and fraud in the disability programs.  NADE believes that SSA must incorporate a more uniform quality assurance process into the basic disability claims process to ensure program integrity.  Program integrity and public confidence is undermined by a quality assurance process that concludes that the disability decisions made by the DDSs to deny benefits are correct but then offers the same conclusion for ALJ decisions that reverses these decisions. 

The decision regarding an individual’s eligibility for disability benefits should be objective and unbiased.  For that reason, NADE has long supported equal federal quality assurance review of both allowed and denied claims at all levels of the adjudicative process.  We are concerned with recent SSA and congressional initiatives to require pre-effectuation reviews in 50 percent of State agency allowances of SSI adult cases, “in order to correct erroneous SSI disability determinations …” NADE does not believe that the increased review of DDS allowance decisions represents an appropriate use of scarce resources.  We question the rationale for increasing the federal quality review rate for DDSs, a component that allows approximately 40% of initial claims, while there is no such corresponding review of decisions made at the Administrative Law Judge (ALJ) level, a component that allows approximately 65% of claims.  We are not aware of any study that evaluates the end result of claims appealed to the Administrative Law Judge level that were initially allowed by the DDS but later denied after the claim was returned by the federal quality review component.  Anecdotal evidence suggests that many of these claims are eventually allowed during the appeals process.  We recommend that such a study be authorized.  We believe that data from such a study would support the argument that increased federal quality reviews of DDS allowance decisions are not cost effective and actually serve to undermine public confidence in the disability program.  

Targeting DDS allowances sends a message to the DDSs to deny more claims, forcing claimants to “pursue their claims to the ALJ level.”  This “message” only serves to increase the appeal rate and the overall administrative costs of the program.  In addition, if the review concludes the DDS allowance to be correct, the review process itself delays payment to disabled citizens who are frequently in dire financial straits.  

PROGRAM INTEGRITY AND PROCESS UNIFICATION

We believe that the decision as to whether a claimant is disabled and unable to perform any work for which their age, education, and past work experience may qualify them is a medical decision 

made within parameters that have been defined by law and SSA regulations.  As such, these decisions should be made only by those especially trained to make such decisions.  Claimants and/or their representatives could possibly present a convincing argument that the claimant is more disabled than is really the case when the individual making the disability decision is not properly trained.  Administrative Law Judges receive little medical training but are expected to make decisions as to whether a medical condition is or is not disabling.  We believe that the potential for misrepresentation of the severity of a claimant’s medical condition is greater at this level and we believe that the high allowance rates by ALJs are partly a reflection of their lack of medical training.  Consequently, NADE supports requiring similar medical training for all decision-makers at all components in the disability claims process.  

Efforts launched by SSA in the past decade to bring DDS and ALJ decisions closer together have been largely unsuccessful.  Process unification was the cornerstone of this effort.  Decision-makers in the DDSs and OHA were brought together in 1996 for joint training.  However, SSA’s failure to follow up on this training initiative in the years since has eroded any potential benefits that may have been derived.  NADE believes that such joint training is critical to the ultimate success of anti-fraud efforts and we concur with the opinion expressed by the Social Security Advisory Board that:  “The most important step SSA can take to improve consistency and fairness in the disability determination process is to develop and implement an on-going joint training program for all…disability adjudicators, including employees of the State disability determination agencies (DDSs), Administrative Law Judges (ALJs) and others in the Office of Hearings and Appeals (OHA), and the quality assessment staff who judge the accuracy of decisions…”  (Social Security Advisory Board report, August, 1998, p.19)

PROGRAM INTEGRITY AND THE DEFINITION OF DISABILITY

The General Accounting Office (GAO) has testified that federal disability programs represent an example of a disconnect between program design and today’s world.  For that reason, it has placed modernizing federal disability programs on its high risk list “…in recognition of the transformation these programs must undergo to serve the needs of 21st century America.”

In previous correspondence and in testimony presented before the Subcommittee on Social Security, NADE has stated:

NADE does not support changing the definition of disability at this time.  Fundamentally, we believe that:

· All who are truly disabled and cannot work should receive benefits

· Those who can work but need assistance to do so should receive that assistance, including comprehensive, afforded health care coverage and medical services

· Vocational Rehabilitation and employment services should be made readily available and claimants and beneficiaries should be properly educated as to the availability of such services and receive needed assistance in their efforts to take advantage of them

SSA’s definition of disability has proven to be a solid foundation for a program that has become characterized by increasingly complex changes in its rules and administrative procedures.  We believe that, with the expectation of a significant increase in the number of initial claim filings in the coming years while, at the same time, the level of institutional knowledge within the disability program will decrease significantly, this foundation is needed more than ever.  However, we also believe that it is critically important that disabled individuals who have the capacity to return to work, should be identified as early in the process as possible and given the assistance necessary that will make it possible for them to return to work.  We acknowledge that this may require changing the definition of disability.  However, any change in the definition will have significant ramifications, not only for those applying for benefits, but also for those who are processing those applications.  It is essential that the impact of any changes be fully researched and evaluated.  Because of the diversity of our membership and our “hands on” experience, we believe that NADE is in the best position to recognize and assess the potential impact of any proposed changes in the definition.  We offer our expertise to any governmental agency to which Congress would assign the task of researching and evaluating the impact of proposed changes in the definition of disability.

INITIATIVES TO COMBAT FRAUD AND ABUSE

We believe that the resources required to provide for increased pre-effectuation reviews would be better spent at the beginning of the process to ensure that quality information is obtained from the claimant during the initial disability interview.  These resources would then be better utilized in ensuring quality throughout the disability decision-making process.  

We also believe that a more effective use of resources to ensure program integrity would be to increase the number of Cooperative Disability Investigation (CDI) units which, since the first CDI units became operational in 1998, have allowed SSA to avoid improper payments of nearly $159 million.  Rather than sending a message to the public that encourages appeals and increases administrative costs, the message sent to the public would be that it is not worth the risk to try to defraud the program.  

CDI units effectively utilize the combined strengths and talents of OIG, disability examiners and local law enforcement, offer a visible and very effective front-line defense for program integrity and serve as a visible and effective deterrent to fraud.  Our members have a unique opportunity to observe and assist in the process of detecting fraud and abuse within the disability program.  SSA’s Inspector General, Mr. James Huse, Jr. has attributed the success of the CDI units to investigate fraud allegations to the efforts of, “…those most qualified to detect fraud – DDS adjudicators.”  NADE supports the continued expansion of the CDI units to combat fraud and abuse in the disability program.

An experienced disability examiner can be one of the most effective deterrents to fraud and abuse.  NADE urges Congress and SSA to take the necessary action to ensure that the experience level in the DDSs can be maintained.  Adequate resources should be allocated to the DDSs to reward experience and maintain a highly knowledgeable, well-trained, and fully equipped staff.

In addition to providing adequate staff and other resources for administration of the disability program, NADE supports the immediate suspension of benefits in CDR claims where the DDS proposes a cessation of benefits because the claimant has failed to cooperate or cannot be found.  Currently, claimants can subsequently appeal these decisions and elect to continue receiving benefits under the benefit continuation provisions.  By failing to initially cooperate with the DDS, claimants can continue receiving benefits for many years beyond the time period in which their medical condition made it impossible for them to continue working.  Rewarding this type of behavior is hardly beneficial to ensuring program integrity and severely interferes with the proper conduct of the CDR process.    

CONCLUSION

NADE supports the removal of SSA’s administrative budget from the domestic discretionary spending caps.  Congress would continue to retain oversight authority of SSA’s administrative budget but it would not have to compete with other programs for limited funds.  Removal of SSA’s administrative budget from the domestic discretionary spending caps would allow for the growth necessary to meet the increasing needs of the baby boomer generation for SSA’s services while allowing the Agency to expand its anti-fraud efforts to ensure program integrity.

NADE is opposed to increased federal quality reviews for DDS Title XVI (SSI) allowance decisions and encourages that these federal quality reviews include an equal percentage of allowance and denial decisions.  We also strongly encourage that an equal percentage of allowance and denial decisions made by Administrative Law Judges should be subjected to a federal quality review.  To reduce the possibility that claimants may misrepresent the severity of their medical condition at an ALJ hearing, NADE supports increased medical training for administrative law judges and we support having an official representative at these hearings to explain the DDS decision and to pose and address questions and other issues for consideration by the ALJ in making their determinations.  

NADE believes that the efforts undertaken by SSA and supported by Congress to combat fraud and abuse are cost-effective and also provide valuable protection to the victims of those who purposely attempt to defraud the program.  For this reason, we support the expansion of the CDI units and we support increasing the penalties for unintentional and intentional acts of fraud.  

Maintaining program integrity is a vital part of effective public administration and a major factor in determining the public’s view of its government.  The Social Security Administration must provide more direction in the development of anti-fraud policies and these policies should reflect pragmatic reality that will make them enforceable.  SSA must recognize that more direct guidance is needed from its top levels of management if fraud and abuse are to be effectively curtailed.  SSA should be given the congressional support necessary to make the appropriate changes that will recommit the Agency to its primary purposes of stewardship and service.
NADE Proposal for New Disability Claims Process

1.
Intake of new disability claims at the Social Security Field Office would not be significantly altered from the current practice with the following exceptions:

a.
Greater emphasis would be placed on the inclusion of detailed observations from the claims representative.

b. The claimant would be provided with a clear explanation of the definition of disability by the claims representative.  The definition would also appear on the signed application.

c. SSA’s web site should clearly indicate that this is a complex process that would be better served if the claimant filed the application in person at the Field Office.  

d. Quality review of the Field Office product would be added to demonstrate SSA’s commitment to build quality into the finished product from the very beginning of the claims process.

e. SSA’s outreach activities would combine education with public relations.  The Agency’s PR campaign would remind potential claimants of the definition of disability with the same degree of enthusiasm as the Agency’s efforts to encourage the filing of claims. 

f. Greater emphasis would be placed on claimant responsibility.

2. DDS receipts the new claim and assigns the claim to a disability examiner.  The Disability Examiners initiates contact with the claimant to:

a.
The Disability Examiner will verify alleged impairments, medical sources and other information contained on the SSA-3368. 

b. The Disability Examiner will provide a clear explanation of the process and determine if additional information will be needed. 

c. The Disability Examiner will inform the claimant of any need to complete additional forms, such as Activities of Daily Living questionnaires.  

3. Expand the Single Decision Maker (SDM) concept to:

a.
Include more claim types 

b. Allow more disability examiners to become SDMs

c. Standardize national training program for all components of the disability process 

d. Establish uniform criteria for becoming SDMs

e. Standardize performance expectations for all components of the disability process

4. If the initial claim is denied by the DDS, the denial decision will include an appeal request with the denial notice that the claimant may complete and return to the DDS.

a.
The requirement for a clear written explanation of the initial denial will remain a major part of the adjudicative process.

b. Process Unification rulings should be reexamined and, if necessary, modified to clarify how the initial disability examiners should address credibility and other issues.

c. Claimant responsibility will be increased in the new process

5. The denied claim will be housed in the DDS for the duration of the period of time the claimant has to file an appeal.  During this period of time, claims could be electronically imaged (with adequate resources – this would further the electronic file concept).

6. The appeal of the initial denial will be presented to the DDS.  Upon receipt of the request for an appeal, the claim will be assigned to a new disability examiner.  Under this proposal:

a.
This appeal step would include sufficient personal contact to satisfy the need for due process.  

b. The appeal decision, if denied, would include a Medical Consultant’s signature.

c. The decision would include findings of fact. 

d. There would be a provision to include an automatic remand to DDS on appeals for denials based on failure to cooperate.

7. The record should be closed at the conclusion of this appeal (including allowing sufficient time for explanatory process before the record closes).

8. Appeal to the Administrative Law Judge must be restricted to questions of law rather than de novo review of the claim.

a.
The DDS decision needs to have a representative included in the hearing to defend the decision.

b. There must be an opportunity to remand to DDS but such remand procedures must be carefully monitored to prevent abuse and remands should only occur for the purpose of correcting obvious errors.

9. There needs to be a Social Security Court to serve as the appeal from OHA decisions.

a.
The Social Security Court will serve as the final level of appeal. 

b. The Social Security Court will provide quality review of ALJ decision.

c. The Appeals Council would be eliminated, limiting the total number of appeal steps within SSA to three.  Appeals beyond the ALJ level would be presented to the Social Security Court.

d. The Social Security court would be restricted to rendering only a legal decision based on the application of the law.  

This proposal is submitted to SSA following the unanimous vote of NADE’s Board of Directors on February 23, 2002 to endorse this design for a new disability claims process.

Explanation of New Disability Claims Process Proposed by NADE

NADE considered various alternatives to the current disability claims process before deciding on this process as representing the hope for a claims process that truly provided good customer service while protecting the trust funds against abuse.  It was our intent to develop a vision for what the total program should look like and not just the DDS piece of the puzzle.  We believe in the concept of “One SSA” and our proposal is submitted based on the belief that all components within the disability program should be united in the commitment to providing good customer service at an affordable price.  Quality claimant service and lowered administrative costs should dictate the structure of the new disability program.  

The critical elements identified in the NADE proposal are:

· The expansion of the Single Decision Maker concept to all DDSs and expanding the class of claims for which the SDM is able to provide the decision without medical or psychological consultant input.  Continuing Disability Review cases (CDR’s) and some childhood and mental cases can easily be processed by SDMs.

· More early contact with the claimant by the DDS to explain the process and to make the process more customer friendly.  The Disability Examiner is able to obtain all necessary information while clarifying allegations, work history, and treatment sources.  The claimant is educated about the process so they know what to expect.

· Housing the initial claim folder on denied claims in the DDS pending receipt of an appeal of that denial.  This will effectively eliminate significant shipping costs incurred in transporting claims from the DDS to the Field Office and then back to the DDS.  Costs of storage in the DDSs would be significantly less than the postal fees incurred by SSA in the current process.  Housing the claims at the DDS instead of the Field Offices could save as much as $20 per claim in shipping costs.  It will also reduce processing time by eliminating a hand-off.  

· Closing the record after the appeal decision is rendered.  NADE believes that closing the record prior to any subsequent ALJ hearing is critical to generating consistency, providing good customer service, restoring public confidence and reducing the costs of the disability program.  Without it, there will continue to be two programs, one primarily medical and one primarily legal, with two completely different outcomes.  We are unclear as to the degree of personal contact that would be required to satisfy the due process requirement at this appeal level and would defer to SSA the decision as to how much contact is needed and how the requirement could be met.  Is a face-to-face hearing necessary or can a phone interview suffice?  Even the former, conducted in the DDS, would be substantially less costly than the current hearing before the ALJ.  The DDS hearing would allow the claimant to receive a much more timely hearing than the current process allows.  NADE also believes that the role of attorneys and other claimant representatives would be significantly diminished as the opportunity for reversal of the DDS decision would be lowered substantially.  The DDS hearing would be an informal hearing, lessening the impact attorneys have at this level.

· NADE believes that the current 60 day period granted to claimants to file an appeal should be reexamined in light of modern communication and greater ability of claimants to file appeals more quickly.  Reducing the time allowed to file an appeal would produce cost savings to the program and aid the claimant in obtaining a final decision much more quickly.  

The additional costs incurred by the DDSs in this new process would be paid for from monies reallocated from OHA and from the cost savings created by less folder movement between the DDSs and the Field Offices.  Political decisions will have to be made to reallocate these funds and these decisions will not be popular.  Because of turf guarding by the various components within SSA and a general unwillingness to accept change, NADE believes that the victim in past efforts to develop a comprehensive disability claims process has been the claimant.  The question must be asked, “Who do we serve, ourselves or the claimant?”

NADE envisions a claims process that would reinforce the medical decision made by the DDS and limit the OHA legal decision to addressing only points of law.  NADE believes this proposal would produce a high level of consistency for the disability decisions rendered by the DDSs while significantly reducing the opportunities for OHA to reverse DDS decisions.  This would help restore public confidence in the system, provide good service to the claimant and reflect good stewardship since the entire process should prove to be less costly than prototype or the traditional process.  The decision as to whether a claimant is disabled would rightfully remain primarily a medically based decision.  Claimants who appeal the DDS decision to an ALJ would be entitled to hire legal counsel if they wish.  SSA would have an official representative at any such hearing to define the merits of the DDS decision.  Unless the law was incorrectly applied, the DDS decision would be affirmed.  Any appeal of the ALJ decision would be made to the Social Security Court and either side could appeal.

The proposal is predicated on the assumption that sufficient staffing and resources would be made available to the DDSs.  It is also predicated on the need for SSA to clearly define the elements that will satisfy the process unification initiatives.  It is critical that SSA should provide clarification of what steps must be followed and provide the funds necessary or modify these rulings in accordance with practical experience.   

The current prototype experiment was begun in ten states nearly four (4) years ago.  Although this process has since been modified and the claimant conference portion of this experiment abandoned, it still continues in force for those states affected.  Clearly, an exit strategy for those states involved in this experiment must be developed quickly and a new disability claims process put into place nationwide that will avoid the ongoing necessity of SSA having to operate two distinctly different disability programs.  Significant training and reallocation of resources will be needed.  Therefore, it is imperative that decisions are made as soon as possible as to what course of action is deemed acceptable.  

Thank you. 
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