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Chairman McCrery, Representative Levin and members of the Subcommittee, thank you for providing this opportunity for the National Association of Disability Examiners (NADE) to present our views on Social Security’s Improved Disability Determination Process.

NADE is a professional association whose purpose is to promote the art and science of disability evaluation. The majority of our members work in the state Disability Determination Service (DDS) agencies and thus are on the “front-line” of the disability evaluation process.  However, our membership also includes SSA Central Office personnel, attorneys, psychologists, physicians, and claimant advocates.  It is the diversity of our membership, combined with our extensive program knowledge and “hands on” experience, which enables NADE to offer a perspective on disability issues that is both unique and which reflects a programmatic realism.  

NADE members, whether in the state DDSs, the SSA Regional Office, SSA Headquarters, OHA offices or in the private sector, are deeply concerned about the integrity and efficiency of both the Social Security and the SSI disability programs.  Simply stated, we believe that those who are entitled to disability benefits under the law should receive them; those who are not, should not.  We also believe decisions should be reached in a timely, efficient and equitable manner.  

Disability Service Improvement (DSI) Regulation 
NADE believes that one of the most important challenges facing SSA is the need for an effective and affordable disability claims process.  For the past decade, SSA has attempted to redesign the disability claims process in an effort to create a new process that will result in more timely and accurate disability decisions.  Results of numerous tests undertaken by SSA to improve the disability process have not produced the results expected.  Any changes to the process should add value at each step, build upon expertise and keep the focus on improvement public service.   
In March 2006, the Social Security Administration published a final regulation to improve the disability determination process.  We were impressed by the Commissioner’s massive outreach effort to obtain comments prior to publication of this regulation.  We appreciate her willingness to meet with our Executive Board and her consideration of our comments prior to finalizing the DSI regulation.  NADE fully supports the Commissioner’s intent to enhance the quality review process to have in-line quality assurance and centralized end-of-line quality control reviews for all components.  NADE also fully supports closing of the record at the Administrative Law Judge level and elimination of the Appeals Council.

However, we continue to have ongoing concerns regarding other elements of DSI.  We strongly believe that there must be close monitoring of the process as it is rolled out.  It is imperative that SSA has the ability and the willingness to make any necessary modifications during the “real world” application of this new process.   

NADE agrees that changes in the disability determination process are needed to reduce processing time, particularly at certain steps in the process.  The processing delays of greatest concern currently occur in association with the appeals process at the Administrative Law Judge (ALJ) level.  It currently takes approximately 1,100 days to process an average claim for any individual who goes through every stage of the process.  This is unconscionable and certainly needs reform.  However, we would like to point out that only about 150 days of the current processing time take place in the DDS, yet the regulation appears to make the most changes at this step, by introducing quick decision units and eliminating the reconsideration step.  It is our belief that this regulation, as written, will do little to change the extensively long delays that occur when an individual submits a request for an administrative law judge hearing.  In fact, NADE believes that the insertion of two new federal bureaucracies - the Medical Vocational Expert System and the Federal Reviewing Official - have the potential to significantly increase the amount of time it takes to arrive at a disability decision, especially at the first appeal step.  

ADVANCE \d 4 
There is a pervasive public perception that “almost everyone” is denied disability benefits at the initial and reconsideration levels, and that claimants are found disabled only when they reach the Administrative Law Judge level of appeal.  This perception is totally inaccurate as SSA statistics show that 75-80 out of 100 disability beneficiaries were allowed benefits by the DDS.  Numerous references are made in the regulation about “making the right decision as early in the process as possible.”  NADE certainly supports that goal, but we wish to point out that sometimes the right decision is a denial of benefits.
Quick Decision Determination (QDD) claims - In the regulation, appropriate QDD claims would be identified and referred to special units within the DDSs for expedited action with a goal of processing the claim within 20 days.  NADE agrees that the DDS’s have the knowledge, skills and abilities to process this workload and are pleased to see that SSA will offer support to the DDS before posing any sanctions for failing to meet the 20 day deadline.  

However, if the objective of the QDD is to ensure that these decisions are processed by individuals with the knowledge, training and experience to effectively carry out the QDD function and that they will be held accountable for performing this important task, NADE believes that it is not necessary to require a medical expert’s sign-off on fully favorable allowances.  Requiring a medical expert sign-off will only add unnecessary time to the stringent mandated time for case processing, particularly when QDD cases will also be subject to Pre-effectuation Review (PER) in both Title II and Title XVI claims.  A Single Decision Maker (SDM) pilot is in place in 20 states and is effective in reducing program costs, increasing efficiency and decreasing processing time.  If the QDD predictive model is accurate, the SDM authority should be continued for the QDD cases 

It is imperative that predictive software used to identify QDD cases be manageable and that it accurately identify the appropriate cases for quick determinations.  Selection criteria should include issues other than diagnosis, including involvement in current treatment, current insured status and a specifically identifiable impairment proven most likely to result in a totally favorable allowance decision.  
It is important to note that in Title II claims, those persons found disabled under the Social Security Disability program must complete a five month waiting period to receive benefits.  A disability allowance decision, no matter how quickly it is processed, will not solve the problem of having to wait five full calendar months before being able to receive any cash benefits.  
Specialists and Training (Federal Reviewing Official and Medical Vocational Expert System) - NADE is concerned that the Disability Service Improvement initiative, with its increased reliance on medical specialists and attorneys, and its elimination of the triage approach currently being used in 20 DDSs, could increase both administrative and program costs.  The first level of appeal following a denial by the DDS is to be handled by a Federal Reviewing Official (FedRO) who is an attorney, rather than by a trained disability adjudicator, such as a disability hearing officer.  If medical specialists replace programmatically trained DDS medical consultants, the disability program’s administrative costs will almost certainly increase.  We also suspect program costs will increase as more claims are allowed on appeal by individuals who lack the requisite medical and vocational training to view such claims from the perspective of SSA’s definition of disability.  

Adjudicators evaluating Social Security and SSI disability claims must appropriately and interchangeably, during the course of adjudication, apply the “logic” of a doctor, a lawyer, or rehabilitation counselor, following SSA’s complex regulations and policies to arrive at a disability decision.  Training in all of these areas is critical to effectively adjudicate these cases accurately and in a timely manner.  Failure to do so carries enormous consequences for the Social Security Administration and the huge number of citizens who call upon the Agency for assistance.  NADE places a high value on initial and on-going continuing education training to maintain and enhance disability expertise in the Social Security disability program.
If the FedRO component (and also the ALJs) will be responsible for obtaining additional medical evidence, an extensive administrative support structure will need to be developed to obtain medical evidence of record and to implement, maintain and monitor a separate consultative examination process in addition to the system already in place at the DDS.    These additional support structures at the federal level will add cost to the administration of the program.
Federal Reviewing Official - The regulation stipulates establishing a Federal Reviewing Official (FedRO) as an interim step between the DDS decision and the Office of Hearings and Appeals (OHA).  An interim step outlining the facts of the case and requiring resolution of issues involved could help improve the quality and consistency of decisions between the DDS and OHA components.  NADE supports an interim step because of the structure it imposes, the potential for improving consistency of decisions, reducing processing time on appeals, and correcting obvious decisional errors at the initial level.  
There is little, if any data to support a conclusion that the interim step between the DDS decision and OHA must be handled by an attorney. Assessment of eligibility under the Social Security Disability program requires that the adjudicator at every level possess a great deal of program, medical and legal knowledge.  As currently outlined in the regulation, the only qualification indicated for the FedRO position is that he/she be an attorney.  Individuals who are hired into this new position without previous experience in the disability program will require extensive training and mentoring for a period of a least one year.  The Commissioner has stated that the FedRO will be managed by the Office of Adjudication and Review (ODAR).  It is imperative that these new decision makers receive extensive training in both the medical and administrative elements of the Social Security Disability program.   
This is an area that NADE believes warrants further consideration during the implementation of DSI.  We feel that SSA should remain open to the possibility that someone other than an attorney could fulfill the duties of the FedRO position.  NADE feels that a review at this interim step could be conducted by a medically and programmatically trained individual such as a disability hearing officer (DHO).  The DHO has received additional training in conducting administrative and evidentiary hearings, decision writing, and making findings of fact, along with detailed case analysis and program information.  The DHO makes complex medical-vocational-legal decisions using the Medical Improvement Review Standard (MIRS).  There is currently a training program in place for DHOs through a contract that SSA has with McGeorge School of Law.  The DHO training program could be easily adapted to train experienced disability professionals who already have extensive medical and vocational expertise and disability program knowledge, to perform RO duties.  Since a DHO infrastructure is already in place, national implementation of the DHO alternative could occur quickly and effectively.  Using an already established structure will prevent costly and less claimant-friendly federal bureaucracy.  There will be extreme cost considerations with federal attorneys filling these positions.

SSA previously piloted a disability redesign project called the Adjudicative Officer.  These pilots proved that non-attorneys could produce a high quality product and a well documented and well reasoned case for the Office of Hearings and Appeals Administrative Law Judge.  
Medical Vocational Expert System - NADE believes the Medical Vocational Expert System (MVES) can provide DDSs with additional access to medical and vocational expertise.  Qualification standards for inclusion in the MVES should not exclude the knowledgeable state agency medical consultant.  DDS medical consultants are trained in program requirements and the majority of cases they review include multiple impairments.  Having specialists review impairments individually is a time consuming, costly proposal.  Specialty consultants with limited scope and experience cannot fully assess the combined effects of multiple impairments on the claimant’s functioning.  DDS medical consultants are not only medical specialists—physicians, psychologists, and speech/language pathologists—they are also SSA program specialists.  

Adjudication of cases that have more than a single impairment require assessment of how all impairments, alone or in combination affect an individual’s ability to function.  The use of specialists alone would result in numerous hand-offs, adding significantly to processing time.  This would also decrease the quality of decisions if there were no method in place to pull all of the specialty conditions together into an overall, global assessment of their impact on functioning.

Although members of the MVES will surely be qualified to treat patients in their respective fields of specialty, they will also require extensive training in the area of determining disability.  Evaluating disability for Social Security purposes is a far different area of expertise than treating patients.  There is a very real difference between clinical and regulatory medicine, and it takes at least a year to become proficient in Social Security disability rules and regulations.  Again, the responsibility for training, mentoring, and supervising these experts is not established in the final rules.  While NADE supports the concept of the MVES being used to supplement the expertise of the medical consultant at the DDS, we feel that most cases at the initial level of adjudication should continue to be reviewed and evaluated by state agency medical consultants.    

NADE recognizes that the qualification standards for medical experts have not yet been determined, but we are concerned that primary care medical consultants will be excluded from the MVES.  At risk of exclusion also appear to be administrative or semi-retired physicians who may not choose to keep up their clinical board certification.  

Currently, all DDSs have a contingent of state agency medical consultants.  In some states, they are state employees, and in other states, they are under contract.  These consultants possess a wealth of knowledge and experience, not only in the medical field and in specialty areas, but in the SSA disability program, as well as important knowledge of state health care systems.  They are an extremely valuable resource to the DDSs and the Social Security disability program as a whole.  It is difficult for the DDS to recruit and retain good medical consultants, and it is NADE’s hope that any established new qualification standards do not make it even more difficult to do so.
Elimination of the Appeals Council - NADE agrees that an initial 100% review of all ALJ decisions in the Boston Region will be beneficial in developing a predictive model for selecting those cases which will be most likely to be remanded to the Disability Review Board (DRB).  SSA will also have the opportunity to monitor the impact of the elimination of the Appeals Council on the workloads of the Federal Courts in the Boston Region.  
NADE fully supports the elimination of the Appeals Council.  We agree with Commissioner Barnhart that little value is added at this step of the process which is very costly and adds unnecessary time to the process.   However, as long as judicial review of disability appeals continues to occur in multiple district courts across the country, a bifurcated disability process will continue to exist as different DDSs operate under different court rulings and regulations depending upon what part of the country the claimant lives in.   Therefore, NADE continues to support the creation of a Social Security Court. 
Electronic Disability Process (eDib)

In initial comments about a new disability approach, the Commissioner indicated the foundation for the approach was the successful implementation of an electronic folder system.  NADE fully agrees with the Commissioner on this fact.  NADE remains very supportive of these new technologies as a means for more efficient service to the public.  
The proposed disability process improvements are predicated on the new electronic folder system.  For eDib to be successful, it is critically important that adequate infrastructure support and proper equipment is in place to make the process work effectively and efficiently.   SSA recently approved the purchase of a second computer monitor for employees in the DDSs.  The need for “dual monitors” became apparent shortly after the Mississippi DDS went “live” with eDib in January 2003, yet it took until 2006 to provide disability examiners with this necessary equipment.      

While eDib may be rolled out nationally, it is not in use by all disability examiners in all components, and it remains to be seen how the system will handle the increased volume of work and number of users when it is implemented completely in all components of disability case processing.  

eDib continues to be a work in progress, and refinements, upgrades and improvements are frequently necessary.  The impact on the system as a whole when these changes are made is unpredictable and significant system instability continues to exist.  When changes to the system are made currently, they frequently result in a slowing or shutting down of the system, or parts thereof.  As more and more cases are processed in the electronic environment, these shut-downs and slowing of the system create a significant loss of production capacity.  Since DDSs process over 2.5 million cases on an annual basis, any shut down or slowing of the system equates to a significant loss in the ability of the DDSs to process their workload.  Even a shut-down of only 5 minutes a day equates to over 1,250 work hours lost on a daily basis due to system instability.  Currently, many DDSs experience far more than 5 minutes per day of system instability problems.  

The eDib system will not be successful until medical sources have a convenient, reliable and cost effective means for submitting their records to the DDS in an electronic format.

There are currently three main options: sending paper records to the national scanning contractor sites, faxing records and submitting records via SSA’s ERE (Electronic Records Express) secure website.  Having records sent to the national scanning contractor is extremely expensive for SSA.  Faxing the records to the fax gateway currently is unreliable and results in many reports having to be re-sent, wasting a great deal of time and effort following up on reports that have already been sent, but inexplicably not received in the electronic folder.  The current ERE secure website option is cumbersome for medical providers to use and many sources have declined to use it until it is more user-friendly.     Until major changes are made in SSA’s method for electronic submission of evidence, the medical community will remain resistant to sending medical records in an electronic format.  
While NADE recognizes the need for, and supports, SSA’s commitment to move to an electronic disability claims process, this tool will not replace the highly skilled and trained disability adjudicator who evaluates the claim and determines an individual’s eligibility for disability benefits in accordance with SSA’s rules and regulations.
Communication
After full implementation in the Boston Region, Commissioner Barnhart has indicated that SSA will monitor the changes and collect management information for an entire year before considering a roll out to another region.  It is extremely important that the lines of communication stay open so that necessary modifications to the process and the system can be made before expanding DSI to additional locations.  The need for dual monitors and the needed improvements in the ERE secure website are two examples of recognized problems areas that have taken much more than a year to address.  For the implementation of DSI to be successful, there needs to be a much quicker response by SSA to the concerns raised by those employees who are actually doing the work and experiencing the “real world” difficulties.
Summary 

· Any national rollout of DSI must be closely monitored and the process must be adjusted to accommodate the “real world” application of the regulation.

· Single Decision Maker authority should be continued, at least for QDD cases.

· The Federal Reviewing Official (FedRO) need not be an attorney.   Disability Hearing Officers (DHOs) have the knowledge, skills and abilities to perform the duties of this position without requiring a significant amount of additional training. 

· Qualification standards for inclusion in the MVES should not exclude the knowledgeable state agency medical or vocational consultants.  Board certification is not a practical standard and, if required for State Agency Medical Consultants, could significantly reduce the effectiveness and efficiency of the DDS medical review.  

· Necessary programmatic training and ongoing administrative support for the FedRO and MVES will result in significant expense.

· Resources should not be diverted from eDib until the system is fully operational in all DDS locations.  It is critical that necessary refinements be made to the system in order for it to produce the anticipated and desired efficiencies.

· SSA must allow sufficient time for the compilation and analysis of management information during implementation of DSI. There must be procedures developed to facilitate necessary modifications to the process and the system before expanding DSI to additional locations.  

Shari Bratt

NADE President
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