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Chairman Shaw, Representative Matsui, and members of the Subcommittee, thank you for this opportunity to present the viewpoint of the National Association of Disability Examiners (NADE) on the Social Security Administration Service Delivery Budget Plan.  We appreciate the Subcommittee’s vigilant oversight of the Social Security program and your willingness to obtain input from our Association and others with expertise, experience, and understanding of the issues facing the Social Security and Supplemental Security Income (SSI) disability programs. 

NADE is a professional association whose purpose is to promote the art and science of disability evaluation. Our members, whether they work in the state Disability Determination Service (DDS) agencies, the Social Security Field Offices, SSA Headquarters, OHA offices or in the private sector, are deeply concerned about the integrity and efficiency of the Social Security and SSI disability programs.  Simply stated, we believe that those who are entitled to disability benefits under the law should receive them; those who are not, should not.  We also believe decisions should be reached in a timely, efficient and equitable manner.  The Commissioners’ Strategic Plan, with its emphasis on service, stewardship, solvency and staff, provides an excellent blueprint for achieving those goals.

SERVICE
NADE’s Proposal for a New Disability Process (a copy of which has been shared with the Subcommittee previously and is included again with this testimony) supports SSA’s Strategic Goal to “make the right decision as early in the disability process as possible”.   The DDSs, through their initial and reconsideration decisions, constitute the first two levels in the disability claims process.  SSA’s statistics show that the allowance and denial accuracy rates for the DDSs far exceed 90%.  It is clear, then, that in the vast majority of cases, the DDSs are making the “right” decision and are making that decision very early in the process.  Sometimes, however, the “right” decision is “No.”  Many witnesses who have appeared before this Subcommittee have attempted to mislead the public into believing that, unless a claim is allowed, it is not the “right” decision.  This is not true and it is not fair to the thousands of DDS employees throughout the country who struggle daily to ensure that the decisions they make on each claim is the “right” decision.  It must be acknowledged that some claims are filed for disability benefits that have no merit and many others are filed by individuals who do have significant physical and/or mental impairments but nevertheless do not meet Social Security’s strict definition of disability.  For these cases, the “right” decision is to deny the claim.  For those individuals who do have severe physical and/or mental impairments that meet Social Security’s strict definition of disability, it is important that these claims be allowed as early in the process as possible.  The statistical data show that the DDSs make the “right” decision in the vast majority of claims and they make these decisions very early in the process.  

Because there are several appeal levels, however, and because the record remains open throughout the appeals process, each subsequent disability adjudicative component is presented with a different case and the “right” decision for that case may be different than for the original case or even the case at the previous appeal level.  Thus, the decision made by each adjudicative component can still be “accurate” even though it may reverse a previous component’s decision.  NADE’s plan for a new disability claims process proposes to close the record after the DDS reconsideration decision and limit subsequent appeals to matters of law.  This would not adversely affect claimants or restrict their appeal rights but would instead significantly shorten the appeals process while ensuring that the DDS decision was made in compliance with the law and regulations set forth in the statutes.  The NADE proposal also reduces the amount of time claimants must wait for a “final” decision and significantly reduces the administrative costs connected with the tremendously long appeals process.  

In order to make the right decision as early in the process as possible SSA must ensure that the DDSs have sufficient resources, including staffing and funding.  We agree with the General Accounting Office that “SSA’s goal of achieving an electronic disability claims process represents an important, positive direction toward more efficient delivery of disability payments....”  However, while technology can be expected to reduce hand-offs, eliminate mail time and provide other efficiencies, technology cannot stem the dramatic growth in workloads.  Neither can technology replace the highly skilled and trained adjudicator who evaluates the claim and determines an individual’s medical eligibility for disability benefits in accordance with federal rules and regulations.  We agree with the Commissioner that, “The attributes of service that define quality include accuracy, productivity, cost, timeliness and service satisfaction.” However, accuracy must never be sacrificed to productivity, cost or timeliness.  It is not fair to the claimant who is erroneously denied benefits and it is not fair to the taxpayer who must pay the costs associated with an erroneous decision to allow benefits.  
There is continued concern that the disability program is not fair because disability applicants allowed under Title II are required to complete a five month waiting period before being eligible for benefit payments while disability applicants allowed under Title XVI are not.  Underpinning the entire disability program is the need for public confidence in the process.  A program that was designed to offer compassionate support to American citizens at the time when it is most needed has come to be perceived as offering only frustration and emotional distress to people and families who are already hurting.  Claimants who file for benefits under Title II, and whose claims are allowed, are not eligible for monthly payments for five full months after the onset of the disabling impairment.  During this interval, many claimants and their families are seriously affected economically and emotionally.  NADE continues to believe that Congress should act to eliminate, or at least reduce, this five-month waiting period.  

Hand-in-hand with the elimination of the five month waiting period, consideration needs to be given to elimination of the twenty-four (24) month Medicare waiting period.  Two disability groups currently do not have to serve this waiting period – those with chronic renal diseases and those with amyotrophic lateral sclerosis (ALS), commonly known as Lou Gehrig’s Disease.  This is inherently unfair.  Most SSDI beneficiaries have serious health problems, low incomes and limited access to health insurance.  Eliminating the Medicare waiting period would address the insurance needs of a high-risk, high-need population and provide financial relief and access to health care services at a time when health care needs are especially pressing and few alternatives exist.  Technological improvements in health care and early intervention of needed medical services could provide increased rehabilitation successes and greater employment opportunities for people with disabilities.  NADE believes that the twenty-four (24) month Medicare waiting period should be eliminated for all Title II disability beneficiaries.   
Another area undermining public confidence in the program and causing inherent unfairness is SSA’s continued reliance on a grossly outdated Dictionary of Occupational Titles (DOT) and the requirement to develop a claimant’s vocational history for the 15 year period preceding the onset of their disability.  These two factors are increasingly unfair as they do not acknowledge the rapidly changing technology present in most occupational fields today and this reduces the ability of the DDSs to render decisions that accurately reflect current vocational practices.     

STEWARDSHIP
Continuing Disability Reviews (CDRs) are not only cost effective, saving approximately $9 for each $1 invested, they play an important role in any return to work incentive.  An individual who knows his or her claim will be reviewed at the appropriate time is more likely to explore vocational options.  Unfortunately, with the increase in initial claims and the loss of targeted funds specifically designated to handle this workload, CDRs are likely to be delayed.   For that reason, NADE strongly supports SSA’s FY ‘04 budget request for earmarked funds to be used for CDRs, SSI nondisability  redeterminations and overpayment workloads.

NADE believes that the role of federal quality assurance reviews is to provide clear, consistent and nationally uniform feedback on interpreting federal disability law.  For that reason we have long advocated equal reviews of allowed and denied claims at all levels in the adjudication process.  We are concerned that SSA’s FY 2004 Budget Request proposes to extend the pre-effectuation review provisions to SSI adult disability and blindness cases.  We do not feel that increased review of DDS allowances, without a corresponding increased review of appealed claims, represents an effective use of scarce resources.  We question the statement that, “Pre-effectuation review yields significant ongoing program savings, well in excess of the resources required to conduct the reviews.”  We are not aware of any recent study that evaluated the end result of claims appealed to the Administrative Law Judge level that were initially allowed by the DDS but later denied after the claim was returned by the federal quality review component.  Anecdotal evidence suggests that many of these claims are eventually allowed during the appeals process.  We believe that the resources required to provide for increased pre-effectuation reviews would be better spent at the beginning of the process by ensuring that quality information, necessary to make the correct decision,  is obtained from the initial interview and throughout the disability decision-making process.

There is an enormous backlog of cases that involve SSI beneficiaries who have sufficient work credits to qualify for benefits under the SSDI program.  To ensure fair and equitable treatment for these individuals and to ensure that they receive all benefits due to them, special funding should be earmarked for both the SSA Field Offices and the State DDSs in order to complete the processing of this special disability workload.  Failure to do so will delay the decisions to these individuals even more than currently is the case. 

SOLVENCY
Many of the ideas and issues we have presented in this testimony would strengthen the solvency of the trust funds managed by the Social Security Administration.  Ensuring an ongoing CDR process and implementing the proposal NADE submitted for a new disability claims process would, we believe, aid tremendously in the effort to strengthen the solvency of the trust fund managed by SSA, safeguard those funds and ensure their distribution only to those who actually qualify to receive them under federal law.   
NADE firmly believes that an enhanced, ongoing and joint training program for all components could ensure consistency of decisions between adjudicative components and also ensure the decisional accuracy of those decisions.  SSA’s Inspector General declared in previous testimony before this Subcommittee that the well trained disability examiner is SSA’s most effective tool in combating fraud and abuse, thereby strengthening the solvency of the trust funds.   

NADE supports the need for a Social Security Court to bring consistency and uniformity to the disability program.  Current disability policy is fragmented and applied differently across the country due to differing Court decisions in different court jurisdictions throughout the country.  To maintain solvency, a Social Security Court is needed to ensure national uniformity in the application and administration of the complex rules and regulations required in disability decision making. 

NADE supports greater efforts and stronger initiatives that are designed to return beneficiaries to the workforce when their disabling condition has improved.  Vocational rehabilitation and employment services should be readily available to claimants and comprehensive, affordable health care coverage is needed to allow disability beneficiaries to receive needed medical services to enhance their vocational profile to return to work. 

NADE supports strengthening SSA’s efforts to combat fraud and we support expansion of the Cooperative Disability Investigation (CDI) units that have proven to have a positive and very significant financial impact on the disability program.

STAFF
NADE strongly supports the Commissioner’s goal “To strategically manage and align staff to support SSA’s mission.”   The state DDSs must have the necessary resources to hire and retain highly skilled, highly performing, and highly motivated staff.  This will be a major challenge.  Disability examiners must have a thorough understanding of the medical, vocational and administrative/technical issues involved in disability evaluation and be flexible in adapting to ever changing rules and regulations and changes in business processes.   It is widely acknowledged that it takes at least two years for a disability examiner to become proficient in the performance of their job duties.  However, the learning and training cannot stop there.  On-going job training and job enrichment opportunities are needed to ensure that disability examiners maintain the highly skilled work set needed for this increasingly complex disability evaluation process.  Unfortunately, a vast number of the disability examiners in the DDSs now have less than two years of experience.  This lack of experience and insufficient, ongoing professional training can severely erode the ability of many examiners to stay abreast of changing technology and development practices.  This can have a tremendous impact on the public’s confidence in the ability of SSA to render fair and timely decisions.   

NADE has long supported the “One SSA” concept and we welcome the President’s Management Agenda Human Capital initiative to “Promote a knowledge-sharing culture, openness, and continuous learning and improvement.”    Working together to strengthen the federal-state partnership, SSA’s Field Offices, Central Office, Regional Offices and the DDSs can manage the growing disability workload and meet the goals of the President’s Management Agenda and the Government Performance and Results Act.  

SUMMARY

Maintaining program integrity and ensuring public confidence is a vital part of effective public administration and a major factor in determining the public’s view of its government.  Ensuring that the right decision is made as early in the process as possible is a noble goal but one that can only be attained if we recognize that the “right” decision can be either “yes” or “no” and will also require adequate staffing at all levels of the adjudicative process and an examination of the complex rules and regulations under which the adjudicative components operate.  The incidence and prevalence of disability is currently projected to grow significantly and the Social Security Administration must provide more direction in the development of pragmatic policies that improve public service, enhance its stewardship role, strengthen the solvency of its public trust and provide for staffing that can make such policies enforceable.  SSA must recognize that more direct guidance is needed from its top levels of management and SSA should be given the congressional support necessary to make the appropriate changes that will recommit the Agency to its primary purposes of stewardship and service.  To truly improve service and stewardship, NADE supports the removal of SSA’s administrative budget from the domestic discretionary spending caps.  Congress would continue to retain oversight authority but SSA would not have to compete with other programs for limited funds that restrict SSA’s ability to meet the increasing needs for its services.  SSA touches the lives of over 95 percent of the American public in some fashion and it is critically important that the American public can rely on the quality of service and the accuracy of decisions provided by the Social Security Administration.
NADE Proposal for New Disability Claims Process

1.
Intake of new disability claims at the Social Security Field Office would not be significantly altered from the current practice with the following exceptions:

a.
Greater emphasis would be placed on the inclusion of detailed observations from the claims representative.

b. The claimant would be provided with a clear explanation of the definition of disability by the claims representative.  The definition would also appear on the signed application.

c. SSA’s web site should clearly indicate that this is a complex process that would be better served if the claimant filed the application in person at the Field Office.  

d. Quality review of the Field Office product would be added to demonstrate SSA’s commitment to build quality into the finished product from the very beginning of the claims process.

e. SSA’s outreach activities would combine education with public relations.  The Agency’s PR campaign would remind potential claimants of the definition of disability with the same degree of enthusiasm as the Agency’s efforts to encourage the filing of claims. 

f. Greater emphasis would be placed on claimant responsibility.

2. DDS receipts the new claim and assigns the claim to a disability examiner.  The Disability Examiners initiates contact with the claimant to:

a.
The Disability Examiner will verify alleged impairments, medical sources and other information contained on the SSA-3368. 

b. The Disability Examiner will provide a clear explanation of the process and determine if additional information will be needed. 

c. The Disability Examiner will inform the claimant of any need to complete additional forms, such as Activities of Daily Living questionnaires.  

3. Expand the Single Decision Maker (SDM) concept to:

a.
Include more claim types 

b. Allow more disability examiners to become SDMs

c. Standardize national training program for all components of the disability process 

d. Establish uniform criteria for becoming SDMs

e. Standardize performance expectations for all components of the disability process

4. If the initial claim is denied by the DDS, the denial decision will include an appeal request with the denial notice that the claimant may complete and return to the DDS.

a.
The requirement for a clear written explanation of the initial denial will remain a major part of the adjudicative process.

b. Process Unification rulings should be reexamined and, if necessary, modified to clarify how the initial disability examiners should address credibility and other issues.

c. Claimant responsibility will be increased in the new process

5. The denied claim will be housed in the DDS for the duration of the period of time the claimant has to file an appeal.  During this period of time, claims could be electronically imaged (with adequate resources – this would further the electronic file concept).

6. The appeal of the initial denial will be presented to the DDS.  Upon receipt of the request for an appeal, the claim will be assigned to a new disability examiner.  Under this proposal:

a.
This appeal step would include sufficient personal contact to satisfy the need for due process.  

b. The appeal decision, if denied, would include a Medical Consultant’s signature.

c. The decision would include findings of fact. 

d. There would be a provision to include an automatic remand to DDS on appeals for denials based on failure to cooperate.

7. The record should be closed at the conclusion of this appeal (including allowing sufficient time for explanatory process before the record closes).

8. Appeal to the Administrative Law Judge must be restricted to questions of law rather than de novo review of the claim.

a.
The DDS decision needs to have a representative included in the hearing to defend the decision.

b. There must be an opportunity to remand to DDS but such remand procedures must be carefully monitored to prevent abuse and remands should only occur for the purpose of correcting obvious errors.

9. There needs to be a Social Security Court to serve as the appeal from OHA decisions.

a.
The Social Security Court will serve as the final level of appeal. 

b. The Social Security Court will provide quality review of ALJ decision.

c. The Appeals Council would be eliminated, limiting the total number of appeal steps within SSA to three.  Appeals beyond the ALJ level would be presented to the Social Security Court.

d. The Social Security court would be restricted to rendering only a legal decision based on the application of the law.  

This proposal is submitted to SSA following the unanimous vote of NADE’s Board of Directors on February 23, 2002 to endorse this design for a new disability claims process.

Explanation of New Disability Claims Process Proposed by NADE

NADE considered various alternatives to the current disability claims process before deciding on this process as representing the hope for a claims process that truly provided good customer service while protecting the trust funds against abuse.  It was our intent to develop a vision for what the total program should look like and not just the DDS piece of the puzzle.  We believe in the concept of “One SSA” and our proposal is submitted based on the belief that all components within the disability program should be united in the commitment to providing good customer service at an affordable price.  Quality claimant service and lowered administrative costs should dictate the structure of the new disability program.  

The critical elements identified in the NADE proposal are:

· The expansion of the Single Decision Maker concept to all DDSs and expanding the class of claims for which the SDM is able to provide the decision without medical or psychological consultant input.  Continuing Disability Review cases (CDR’s) and some childhood and mental cases can easily be processed by SDMs.

· More early contact with the claimant by the DDS to explain the process and to make the process more customer friendly.  The Disability Examiner is able to obtain all necessary information while clarifying allegations, work history, and treatment sources.  The claimant is educated about the process so they know what to expect.

· Housing the initial claim folder on denied claims in the DDS pending receipt of an appeal of that denial.  This will effectively eliminate significant shipping costs incurred in transporting claims from the DDS to the Field Office and then back to the DDS.  Costs of storage in the DDSs would be significantly less than the postal fees incurred by SSA in the current process.  Housing the claims at the DDS instead of the Field Offices could save as much as $20 per claim in shipping costs.  It will also reduce processing time by eliminating a hand-off.  

· Closing the record after the appeal decision is rendered.  NADE believes that closing the record prior to any subsequent ALJ hearing is critical to generating consistency, providing good customer service, restoring public confidence and reducing the costs of the disability program.  Without it, there will continue to be two programs, one primarily medical and one primarily legal, with two completely different outcomes.  We are unclear as to the degree of personal contact that would be required to satisfy the due process requirement at this appeal level and would defer to SSA the decision as to how much contact is needed and how the requirement could be met.  Is a face-to-face hearing necessary or can a phone interview suffice?  Even the former, conducted in the DDS, would be substantially less costly than the current hearing before the ALJ.  The DDS hearing would allow the claimant to receive a much more timely hearing than the current process allows.  NADE also believes that the role of attorneys and other claimant representatives would be significantly diminished as the opportunity for reversal of the DDS decision would be lowered substantially.  The DDS hearing would be an informal hearing, lessening the impact attorneys have at this level.

· NADE believes that the current 60 day period granted to claimants to file an appeal should be reexamined in light of modern communication and greater ability of claimants to file appeals more quickly.  Reducing the time allowed to file an appeal would produce cost savings to the program and aid the claimant in obtaining a final decision much more quickly.  

The additional costs incurred by the DDSs in this new process would be paid for from monies reallocated from OHA and from the cost savings created by less folder movement between the DDSs and the Field Offices.  Political decisions will have to be made to reallocate these funds and these decisions will not be popular.  Because of turf guarding by the various components within SSA and a general unwillingness to accept change, NADE believes that the victim in past efforts to develop a comprehensive disability claims process has been the claimant.  The question must be asked, “Who do we serve, ourselves or the claimant?”

NADE envisions a claims process that would reinforce the medical decision made by the DDS and limit the OHA legal decision to addressing only points of law.  NADE believes this proposal would produce a high level of consistency for the disability decisions rendered by the DDSs while significantly reducing the opportunities for OHA to reverse DDS decisions.  This would help restore public confidence in the system, provide good service to the claimant and reflect good stewardship since the entire process should prove to be less costly than prototype or the traditional process.  The decision as to whether a claimant is disabled would rightfully remain primarily a medically based decision.  Claimants who appeal the DDS decision to an ALJ would be entitled to hire legal counsel if they wish.  Likewise, SSA would employ a legal representative to define the legal merits of the DDS decision.  Each side would present legal briefs in support of their position, rather than appearing in person, and the ALJ would make the decision based on review of the claim file and the legal briefs.  If necessary, the ALJ could be permitted to request that both sides appear in person but this should be only for rare circumstances.  Unless the law was incorrectly applied, the DDS decision would be affirmed.  Any appeal of the ALJ decision would be made to the Social Security Court and either side could appeal.

The proposal is predicated on the assumption that sufficient staffing and resources would be made available to the DDSs.  It is also predicated on the need for SSA to clearly define the elements that will satisfy the process unification initiatives.  It is critical that SSA should provide clarification of what steps must be followed and provide the funds necessary or modify these rulings in accordance with practical experience.   

The current prototype experiment was begun in ten states nearly four (4) years ago.  Although this process has since been modified and the claimant conference portion of this experiment abandoned, it still continues in force for those states affected.  Clearly, an exit strategy for those states involved in this experiment must be developed quickly and a new disability claims process put into place nationwide that will avoid the ongoing necessity of SSA having to operate two distinctly different disability programs.  Significant training and reallocation of resources will be needed.  Therefore, it is imperative that decisions are made as soon as possible as to what course of action is deemed acceptable.  

Thank you. 
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